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JURISBICTION OVER
ENTIRE UNION

“GUARDIAN OF
LIBERTY”
S . NEW DEL&I .

India, the Supreme Courl. a ’iufi!
wibunal exercising sovereign jurisal

the Court Chamber in Parliament House
to-day.

The Prime Minister, Pandit Jawahar-
jal Nehru, the Deputy Prime Minister
and other Ministers, the Chief Justices
of the State High Courts, members of
the Dipiomatic Corps, Advocates-Gene-
ral of Staics, the Commanders-in-Chief

of the ‘threes Services, Sir Maurice
Gwyer, Vice-Chancellor of the Delhi

- University and former Chiét Justice of
the Faderal Court, sud Sir S§. Varada-
chariar, former Judge of the Federal
Court snd Chairman of the Income-Tax
Investigaticn Tribunal, were among he
distinguished guests who were present
on the occasici.

The Federal Court of India, the prede:

cessor of the Supreme Court, which had |

come into being on December, 1937, had
exercised jurisdiction only over the Pro-

vinees and that; toc, in resolving consfi-

witicnal  disputes and interpreting the
Government of India Act, Even its ap-
pellate suthority, the Privy Council, ag
no coniroi over the administration ¢t
Justice in the Indian States.

The altainment of independence resuited
in the enlargement of the jurisdiction of
the Federal Court in civil matters and later
in Cetcher, 1849, it was made the supreme
udicial  autherity in india, though ihe
;:-:dian Stales were stili exciuded from its
jurisdiction. . s

Under itz new jurisdiciion, the’ Su-
preme Ccurt has nct cnly appeilaie auiho-
yity ia civil and criminal matters over the
whole of the Indian Union, an aréa of over
two millicn square miles inhabited by 330
millicn people. but it has original juris-
diction im regard to ihe enforcement of the
Fundamertal Rights guaranteed under ine
constitutjion. The rules cf the court whicil
have bzen approved hy the President. pie-
~vide for the iszsue of writs for the enforce-
ment of thege rignis. Tne Supremg Court
ie alse Invesied With the authority to lest
the validity of the provisions of any exist-
ing law or future law. in so far as they
are Tepummani o the constitution,

The six Judges of the Supreme Cowrt
were seaied op the dals, while ahove them
wae the seal, theé Asoka Chiakra  inset
against & red background and surmounted
by the Samath lons Below the dais, sat
the 13 Chief Justices of the High Cnurts,
faetig the distinguished wisitors seated in
¢he semi-circalar chamber.

Weicoming Their Lordskips, the Atior-
ney-General of India, Mr, M. C, Setalvad,
reieTed to the inauguration of the Federal

. Court 12 vears a2 and said: "“The irresisti-
“®le wili of ithe people brought indepeiis
Geuce fo the couniry in 1347 Now in the
fiiness of our freedum. we have fashioned
oursei {nto R Sovereign demoeratic Re-
rubiic.” By the constitution, the Supreme
Court of Irdia 2ad  best created which
would exercize appellate jurisdiction over
18 KHisgh Courts and Chniel Couriz and
weuld Yave original jurisdiction In dis-
puies between the CTentre and tie States
and algo In the enfcrcement of the Funda-
menia! Righis. . “The jurisdiction and
powers of the court are wider than those
excerciseqd by the highest court of any
counitry in the Commonwezith or by the
Surreme Court of the United Sisies,” he
stated.

My, Seislvad refeired te the role of the
Supreme Court of the United Statex in
marking the bhoundarics between State and
Ugion action and said: "Our constitution is
in Tany respects essentially different. The
division of powers between the Union ang
ihe States hax been carkiuiiy planned.
Yet many viial domestic iscues are bound
to Arisg in a variety of forms before the
court and jta decisions are sure to axer-

clse & far-reaching iInfluence ¢n these
issues.”
ENSURING FUNDAMENTAL
RIGHTS

Referring to ithe Fundamenial Rights
provided in the constitution and their en-
forceability, Mr. Setalvad #aid, “On this
court will fali the deiicate and diffieult task
6f ensuring to the citizen the enjoyment
of his snteed righte consistently with
the rights of society and the State.”

Mr. Setalvad reisrred tc the Privy Coun-
il and sald: "Our tles' with the Judicial
Tomniitiee of the Privy Councll have now
siapped. But ihe Jaw laid dowu in their
judgmenis will doubtiess continue to mould
and influence ihe decisions of this court.
This is inevitable because the roots of our
statute Jaw and legal forms lie dceply
esnmeshed in tite jurisprudence of England
and the decisions of the English Courts.”

Mr, Setalvad expressed his confidence
that in course of time. the Supreme Court
“will attain the ame 3udicizl eminence
sn¢ that memorable
judgmenis will lumine i's records”

Mr. Setalvad sz2id that in the task of
“buflding a paiion, alive io iis national
snd intemational duties,” the Suprems
Court “wili piay a great and singular role
2nd establish itseif in the consciousness of

the Indian people. Like 3l humen iusti-

tutions, the Supremie Courd hope, wili

earn reverence througii truih” he added
CHIEF JUSTICE’S REPLY

_Replying in the address on behali of
the Bench, the Chief Justice, the honour-
able Sir ‘Harilal J. Kania sald it was
~difficult fc over-estimate the significance’
of the day's proccedings. “Tne pecpie of
India have established by their cheice the
Supréeme Court as the final courl of ap-
veal for iws pecple. It is the final stage
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and epseh-making’
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A photograph taken on the occasion of the inaugural sitting of the Supreme Court of India, the highest court in the land under the new Constitution, on January
28, 1950. Photo shows: left to right: Justices S.R. Das, M.C. Mahajan, S. Fazl Ali, H.J. Kania, M. Patanjali Sastri and B.K. Mukherjea. Left to right: B. Malik, M.C.
Chagla, Rajamannar, B. Ray, Thadani, Vivian Bose, Eric Watson, H.V. Divatia, Teja Singh, Meddappa, R.S. Naik, PX. Kaul and Kunhiraman.

of the complete independence of ihe
judietal system of the couniry. In endow-
ing the Supreme Court of India with verv
v:'lde powers, the Constituent Assembly,
the Astembly representing the voice of
the people through their eloctzd  repre-
sentatives, has shown compicte confidence
in the court as the final ©
vensing  jurtice between indivi

also between States and Staies and
Stater and the Centre. We hope to de-
serve that comfidence. We trust ihat the
pecple of ITadia will alse maintain the -
Cerendence, honour and dignity of the
Bupreme Couri.

Sir H. T, Kania then referred ic the
powers and  functions cf the Supreme

Court and satd, “Clothed with the dity
o performing such impertant functions,
it #s obvious that in ali democratic coun-
tries, the Supreme Court should be quite
untouchable by the Legislature or the exe-
cotive authority in the performance of
s cduties, Under the constitution of
india, the Suvpreme Court is established

Yo safepiard the Fundamental Rights and !

itberties of the people. An independent

Bupreme Couri, as shown by the working -

of such couric in ether democratic coun-
tries, will have far-reaching influence on
the donstitutional history and progress of
the Unich of Ingdia".

Refeimng tc ihe constitution of India
and the powers it had given te ihe wvari-
ous authcrities, the Chief Justice said: “It
has tried fo include within itself varions
features of the constilution of cther coun-
tries, In sc. far  as they are suitable to
¥India. The result is that different paris of
the constitution will act and react on
eachi other and the court will have to
declde questions  aricing from  such a
situation. The couri will be calied upon
to discharge its duties as perhaps no
other egurt hag so far been called upon to
do. The only other country with so0 many
States federating to form one Union, [
believe, i5 the United States of America

The &ecisions of the Supreme Court of
ihat great ccuntry were not freguently
referred o in our courts as regearch for an
authoritative  statement of taw on the
points in controversy was made in the
decisions of the Privy Commeil, as those
decisions were bindin cn the. courts in
India. Even the ohiter dictc of the Board
had to be treated az oauthoritative. With
ihe ecstablisnmenti of the Supreme Court,
although the Privy Council decisions sre
entitiad to great respect, thev. have ceas-
ed to have compeliing binding force. The
result is that the decigiens of the Supreme
Court of the United States of America
aud the jurisprudence of that couniry and
the principies of law lald down by ihai
court wili be perhaps more relied upon
for our decisions than they have hithertu
been done.” : .
PRIVY COUNCIL DECISIONS
Paying 8 tribute to lhe Privy Council,
the Chief Justice said: “The law consists
of acis of the Legislature, cusiom and
judicial decisions. While the Supreme
Court .will no longer be under the control
or supervision of the Judicial Commitiee
of the Privy Council and the latter's de-
cisions will nc longer be binding eon tius
cgurt, the decisions of the Privy Councii
are hound to be treated with the greatest
respect as they have become a part of the
law qf this couniry. Severa! judicial pro-
nouncements ¢f the Board are menyments
of lezrning and, writien with illuminating

clarity, are a lurid exposition of the first

legal. principles, which will be treasured
s¢ Jong as our present  system of law
endures. Tne work done by thal sugust
bedy for lndian law will be alwavs ap-
preciated. in the ecgnstitutional develop-
ment of India, these changes, though noti
noticed immnediately by every man, are
appreciated by many here and abroad as
they have the umifying influence of the
Ceintral Judicaiare.” ’

‘Referring to the rsle of {hé coults, Sir
H. J. Kania said! “In a démocratic ceun-
ry, the people make the laws through
their Legislature, It is not the functiun af
the court to supervise or correct the laws
passed by the Legisiature as an cverriding
autherity. It is its function and duty to
point out. when examining the acts of in-
dividuals or of the executive authority

purporting to be done under.some act of
the Legisiature, such lacuna or lbopholes
only withh the object that, it s¢ desired,
the Legisigtive authority may put maiters
right. As it is often stated. in cases of
hardship, the court iries its best to do
justice betwean the narties, but ii a clear

i provision of law exists, it has to adminis-
-ter

ihe law and not to make one. The
ceurt is thus working always in co-ope-
ration with the Legisiaiure and at 1o time
czy ils work be considered obstructive or
ite attitude antagonistic.

INTERPRETING THE CONSTITUTION

“India has chosen to have a written con-
stitution and the duly of inierpreting that
constitutiorn with an enlightened liberality
falls on the Supreme Court. The *Supreme
Courl will declare and interprei the law
of the land and. with the high traditions
behind the judiciary 6f this country, we
are convinced that the work will be donc
in no spirit of formal or barren legalism.
It will be our endeavour o interprei the
constituiion, not as 2 rigid bedy, hut as a
iiving organisztion having within iiself the
force and powser of  sell-government. We
trust thzt in doing so, we shall allcw the
consiituiicual usages &nd coiaventions re-
cognised in all civilised igdcpendent coun-
{ries to he respected. The' Supreme Court,
however, under the colour of interpretation,
eapnot alter-or amend the law. But witbin
the limits cprescr\bed, we age guite sure the

ourt wiil pe able 1o make a sub-
contribution towards the fofmaticn
ndia into a great unit retaining its own
civilisxtion, traditions and customs, With
the estahlishment of the Supreme Couwrt of
India, we shall develop ecur own jurispru-
dence based on our historical background
and we trust that that will be an im?cﬁtant
and useful contribution to the creation of
international law."

Sir . J. Kania then referred {e the High
Court Benches and appointment of Judges
and  s2id: “In order that the Supreme
Court may bhave full assistance iR its work,
the High Courts wiil #ave to - sirong
in their personnel. Under the old legisla-
tion, & fized proportion of judges from the
Rarristers and the Indian Civil Service had
to be maintained. That rule was repealed
seme time ago, but the mental background
still appears te exist. In the same way, fcr
some years before 1947, there was a policy
tc appoint members of different communi-
ties in some !‘Froportion in_the services, in-
cluding the High Courts. In theory. it ap-
pears to be now accepied that appoint.
ments will be only on merits. The policy,
however, does not appear to have been
completely abandoned. We hope that poli-
tical considerations will noi influence ap-
pointments to High Courts. It is necessary
thai for the Xigh Courts,. merit alone
should be the basis for selection, if the
High Courts have to remain strong and in-
dependent and enjoy the confidence of the
pecple.”

" APPOINTMENT OF HIGH COURT
JUDGES

Sir H. J. Kania referred to the convention
before January 26 that the Chief Justice
should be consulted bhecfcre the appoint-
ment of High Court Judges and said, “It
was understood that if the Chiet Justice
did not approve of &an appointment, it
was not made by the Government. Under
the Constitution of India. we believe 2
statirtory recognition is given to this con-
venticn by providing that the Chief Jus.
tice will be consulted before the appoint-
ment of High Court Judges ™ )

The Chief Justice said that the Jurisdic-
tion of the tourt over a vast azrez and its
multiple powers would require wmore
Judges, *On the rapid achievementi of in-
dependence, wide gap: were left in the
judicial service and several members of the
Bar have been appoinied Judges of High
Courts in the last twe years. Thic has
made fresh reciuitment to the Bench
more difficuit and the process of expand-
ix"tg the Supreme Court will have to be
slow.”

HReferring to recruitment te the Judiciary
frcm the Bar, the Chief Justice said that

'30 years ago, the offer of a Judgeship to

a member of ithe Bar was considered a
high herour and the “culminating apex'' ¢f
his career as a lawyer. A Judge was res-
pecied by the people and the Government,
His position and status were recognised in

all spheres. Everyone’s attitude towards

the court was of “‘adorstion and almost of
woership”. That honour “and life of com-
varative easc’” were considered sutficient
compensation by leading lawyers tc balance
the financial loss of becoming a Judge. Pui
during the last 26 years, “respect for ihe
Ecm:on, status and dignity cof the Judges
ave not heen fully maintained.” Without
any compensatory advaniage, it was diffi-
ecult {c persuzde a goud practitioner ic
become a Judge, 1 hope and trust,” Sir
H. G. Kaniz said, ““ihat with the ‘inaugura-
tion of the Republic, the hono®r due to the
position and status of a Judge of a High
Court and the Supréme Court wili be fully
restored.”

The Chief Justice next referred to the
need for a strong, intelligent and jndus-
irious Bar and said: “We ‘have heard
with pleasure your' assurance of such
assistance and complete co-operation in ihe
adminisiration of jusiice. We hope that
with the realisation of the value, ¢f inde-
pendence, which the country has achieved
pelitically, such co-operation will be forth-
coming from all cther guarters also.”

With the ﬁnaygurati’on of the Republic and
High Courts of the S£tates Unions becoming
State Hignh Courts. ‘“‘one cau look forwargd
in time to the existence of one Bar for
India, with a very high standard of effi.
clency to assist the courts in the admi-
nistration of justice.” !

The professiocn of law was ‘‘very inpore
tant to the structure of society” when India
and the world were passing through ihe
transiticnal siage aw “traveliing aiong
somewhat uncerfain paths of peacey' he
said,” The lawyers, equipped with know-

ledge of law, were expected i fighi for the
freedorin of the cilizen and alse the main-
the

teriance of law and order. While in
name of independence, confusion or
order in society could not be permi
the lawyvers' profession would naturally re-
sizt cncroachments attempted in lhe name
of law and order on the liberty of the sub-
ject and on fundamenta! buman rights. The
profeszion of law. with the “inauguration
of the Republie, had thus also te discharge
a more onerous otligation, “which we are
quite sure 1t is capatle of and will be will-
ing to do.”

Sir H. J. Kania stressed the need for
raiging the siandards of the ar in fhe
Staie Unions and said: *“‘Uniess the Bar
wakes a determined effort to  raise its
, it will not be useful to the court
. arriving atl correct decisions,” .

: Court. as an all-india
court, wili stand firm and alocf from party
polities and pclitical theorjes. It is uncon-
termed with changes in the Government,
The Court stands io admizister the law for
the time belng in fores, has goodwil! and
sympathy fcr  ajl, bui~ic allied to none.
QOccupying that pozitien, we hope and rrust
it will play a great vari in the building np
of the nation, in stabilising the roois of
civilisaticn, which have, twice been threai-
ned and shaken by iwo world wars, aind
intain ihe fundameéntal principles of
jce, which are the emblem of God, I
npope and tius! the Court will maintain the
high traditions of the judictary aid I
form its duties withnut fear or favour.

“1f we succeed jn doing 0. we
contribute our share to the progress ¢
the Repubiic of India end render a sex-
vice to the couniry which noune else can
rendei. The presence of the Chief Justices
of different States of the Unicn of India
and of the advocates of thiz .courf, who
arc also advocates of different High Courts,
on tlus oceasion gives us encouragemeni o
cherish such hopes. We hope that we shail
have fregquent accasions 1o gontact the
Supreme Courts | cf  other independent
countries 50 that, with the exchange  of
views,  the nigh standard of our judiciary
inay be further strengthened.

Kciocre concluding, the Chief Justice read
a woassage from the Leord " Chancellor of
England expressing “sincere good wishes.'

In hiz message, the Lord Chgancelior had
stated: “Iv is salisfactory to think that
notwithsiending el the difficuities of ihc
day, we are- all determined tp mainiain
and strengihen the rule of jaw and I feel
guite coniident that the Sypreme Court of
India will piove an effedfive instrument
for this eud. I like {0 think thai vou siare
wiih us comipnn traditions gnd 1 feel sure
that we shall each again strengthen wis-
domn from ihe development of each others
jurisprudence. I will do everything 1 can
t0 mairntain the closest contact with your
court and with its Judges and I hepe ihat
irom itme io fime, we may have ibe op-
portunity of meeting them either here cr
in your couitry.” N




